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INSTITUTE  OF  Gf  y£,,>M;  ,, 
BOARD  MEMBER  AND  ADMINISTRATOR  LIABILITY  SINCE  WOGmVPl?SI$?%^(^/TOfiP     .■ 

L.  Lynn  Hogue 


Since  the  United  States  Supreme  Court's 
recent  decision  in  Wood  v.  Strickland    that 
school  board  members  can  be  sued  personally 
for  damages  for  violating  students'  constitutional 
rights,  a  number  of  federal  courts  have  had  an 
opportunity  to  apply  the  tests  for  liability  formulated 
in  Wood.     Two  major  trends  are  emerging  from 
such  Utigation. 

The  first  trend  is  a  conservative  application 
of  the  Wood  formula  for  assessing  liability  . 
Courts  have  rej'used  to  hold  board  members  and 
administrators     responsible  for  violations  of 
emerging  or  evolving  constitutional  rights. 
Emerging  rights  are  those  that  were  nascent 
when  the  violation  occurred  but  had  become 
settled  by  the  time  suit  was  brought.     This  pattern 
of  conservatively  applying  Wood's  liability  formula 
should  quiet  fears  that  the  Wood  decision  will 
expose  school  board  members  and  administrators 
to  the  danger  of  liability  for  decisions  made  when 
the  law  was  not  clear. 


*For  a  summary  of  federal  and  North  Carolina 
law  before  Wood  V.  Strickland,  420  U.S.  308 
(1975)  ,  see  Hogue ,  Personal  Liability  of  Governing 
Board  Members:     New  Developments  in  the  Law, 
41  Popular  Government  44   (Spring  1976)  . 

1.  420  U.S.  308(1975)  . 

2.  The  Wood  standard  has  been  held  broadly 
appUcable  to  a  variety  of  factual  situations. 

For  example,  in  Bertot  v.  School  Dist.  No.   1, 
522  F.2d  1171  (10th  Cir.   1975)  ,  the  Tenth  Circuit 
Court  of  Appeals  observed: 

The  recent  decision  in  Wood  .    .    .  has 
defined  the  immunity  defense  in  the  specific 
context  of  school  discipline .     Due  to  the 
similarity  of  the  discretionary  authority 
exercised  by  local  school  officials  in 
student  discipline  and  teacher  employment 
matters,  we  feel  the  immunity  test  there 
stated  should  apply  in  a  case  [of  teacher 
nonrenewal]  . 
The  Wood  test  has  also  been  applied  outside  the 
school  area  in  actions  against  state  law  enforcement 
officials  [Bursey  v.  Weatherford,  528  F.  2d  483 
(4th  Cir.   1975)];   corrections  officials   [Mukmuk 
V.  Commissioner  of  Dept.  of  Correctional  Serv.  , 
529  F. 2d  272   (2d  Cir.   1976)];   agricultural  extension 


A  second  trend  in  the  area  of  board  member 
liability  is  the  courts'  wilhngness  to  accept 
jurisdiction  over  the  school  board  as  an  entity 
in  suits  alleging  a  deprivation  of  constitutional 
rights.    Injured  parties  may  use  this  approach 
to  sue  school  boards  directly  for  damages  without 
necessarily  demanding  damages  of  an  individual 
board  member.  Suits  under  the  Civil  Rights 
Act  (42U.S.C.   §   1983)  have  been  permitted 
only  against  board  members  and  administrators 
personally,  not  against  boards. 


I.  ADMINISTRATOR  AND  BOARD  MEMBER  LIABILITY 

A.  Background  :  1871  to  Monroe  v.    Pape 

Administrators'  and  hoard  members'  civil 
liability     under  federal  law    evolved  gradually 


service  officials  [Wade  v.  Mississippi    Cooperative 
Extension  Serv.  ,  528  F. 2d  508   (5th  Cir.   1976)]; 
and  city  councilmen,  planning  commissioners, 
and  planning  directors  [M.J.  Brock  &Sons, 
Inc.  V.  City  of  Davis,  401  F.  Supp.  354   (N.D. 
Cal.   1975)]  .  There  have  also  been  cases  in  the 
school  area.    Two  cases,  not  discussed  elsewhere 
in  this  article  but  worth  noting,  are  Burt  v. 
Board  of  Trustees,    521  F. 2d  1201   (4th  Cir.   1975) 
(teacher  discharge)  ,  and  Mims  v.  Board  of  Educ. 
of  Chicago,  523  F. 2d  711  (7th  Cir.   1975)    (layoff 
of  audiovisual  personnel)  . 

3.  The  criminal  liability  of  board  members 
and  administrators  is  not  considered  in  this 
article.    The  statutes  with  primary  relevance 

to  school  officials  are  N.C.G.S.   14-234,  -236, 
and  -237.    See  Ferrell.  "Legal  Liabilities  of 
Counties  and  County  Commissioners,"  County 
Government  in  North  Carohna,  237-40   (Ferrell, 
ed.;    Institute  of  Government,  rev.  ed.   1975); 
and  Wicker,  "Confhct  of  Interest  Laws"  and  Govern- 
mental Contracts,  22  Popular  Government  3  (March 
1956)  . 

4.  The  civil  liability  of  board  members 
and  administrators  under  North  Carolina  law 
is  not  considered  in  this  article.    It  has  been 
covered  in  Hogue,  Personal  Liability  of  Governing 
Board  Members:     New  Developments  in  the  Law, 
41  Popular  Government  44.  45-48  (Spring  1976)  . 
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from  tiie  enactment  of  the  Civil  Rights  Act  of 
1871.      That  federal  statute  provides  : 

Every  person  who,  under  color  of  any 

statute,  ordinance,  regulation,  custom, 

or  usage,  of  any  State  or  Territory,  subjects, 

or  causes  to  be  subjected,  any  citizen 

of  the  United  States  or  other  person  within 

the  jusrisdiction  thereof  to  the  deprivation 

of  any  rights,  privileges,  or  immunities 

secured  by  the  Constitution  and  laws, 

shall  be  liable  to  the  party  injured  in  an 

action  at  law,  suit  in  equity,  or  other 

proper  proceeding  for  redress. 

Not  until  1961  was  an  important  limitation 
on  suits  brought  under  §  1983  against  local„ 
government  clarified.    In  Monroe  v.    Pape, 
the  Supreme  Court  held  that  a  municipal  corporation 
(or  other  governmental  board)  is  not  a  "person" 
within  the  meaning  of  that  word  as  it  is  used 
in  §   1983.    Only  officials,  board  members,  adminis- 
trators, and  the  Hke  could  be  sued  under  §   1983. 
The  Court  in  Monroe  did  not  define  the  circumstances 
under  which  officials  could  be  held  liable. 
Would  they  be  held  responsible  for  any  act  that 
deprived  someone  of  "rights,  privileges,  or 
immunities"  regardless  of  whether  it  was  done, 
for  example,  maliciously  and  deliberately  on 
one  hand  or  inadvertently  on  the  other?  The 
Supreme  Court  addressed  this  remaining  question 
in  1975  in  Wood  v.  Strickland. 


B  .    The  Wood  Decision 

The  Wood  case  involved  three  high  school 
students  who  were  expelled  for  violating  school 
regulations  by  "spiking"  punch  served  at  a 
school-sponsored  event  with  malt  liquor.  When 
their  teacher  learned  about  the  incident,  she 
at  first  assured  them  that  she  would  handle 
the  matter  herself;   but  as  the  students'  stunt 
became  more  widely  known,  she  later  urged 
the  girls  to  confess  their  act  to  the  principal, 
who  suspended  them  pending  a  decision  by  the 
school  board.     The  principal  told  the  students 
to  tell  their  parents  about  the  board  meeting 
to  be  held  that  night,  but  said  that  the  parents 
should  not  attempt  to  contact  the  board  members 
about  the  incident.    Neither  the  students  nor 
their  parents  attended  the  board  meeting  at  which 
their  case  was  considered. 


5.  Act  of  April  20,   1871,  c.  22,  §  1, 

17  Stat.   13.     This  same  act  provided  that  jurisdiction 
over  suits  filed  under  what  is  now  42  U  .  S  .  C  . 
§   1983  (1970)  was  in  federal  district  court,  28 
U.S.C.  §   1343  (1970).    For  a  discussion  of  how 
the  substantive  and  jurisdictional  provisions 
of  the  act  came  to  be  separated  in  codification , 
see  Lynch  v.  Household  Finance  Corp.  405 
U.S.  538,  543,  n.   7  (1972)  . 

6.  365  U.S.  167  (1961)  . 


During  the  board's  deliberations,  the 
superintendent  of  schools  received  a  telephone 
report  that  one  of  the  girls  involved  in  the  punch- 
spiking  episode  had  also  been  involved  in  a  fight 
that  same  evening  at  a  basketball  game .    He  repeatec 
that  report  to  the  board  members ,  who  thereupon 
voted  to  expel  all  three . 

Two  weeks  later,  a  second  board  meeting 
was  held  that  was  attended  by  the  students, 
their  parents,  and  counsel.     The  second  meeting 
consisted  of  a  reading  of  the  facts  as  they  had 
been  found  at  the  first  meeting  and  a  plea  for 
leniency  by  the  students'  counsel.    The  board 
rejected  the  plea  and  again  voted  to  expel  the 
students . 


The  students  and  their  parents  then  brought 
suit  under  §   1983  of  the  Civil  Rights  Act,  the 
section  quoted  and  discussed  above.     The  students 
named  as  defendants  the  school  board  members 
and  two  school  administrators  and  sought  compensa- 
tory and  punitive  monetary  damages  as  well 
as  equitable  relief. 

After  the  jury  failed  to  reach  a  verdict,  'I 

the  federal  district  court  declared  a  mistrial  1 

and  directed  that  verdicts  be  entered  for  the  ' 

defendant  board  members  and  administrators 
on  the  ground  that  they  were  immune  from  liability   : 
since  malice  or  ill  will  had  not  been  proved.  I 

The  students  appealed.    The  court  of  appeals  I 

reversed  and  remanded  the  case  for  a  retrial  I 

on  the  issue  of  damages.    But  in  the  meantime 
the  United  States  Supreme  Court  granted  certiorari. 
The  central  problem  before  the  Court  was  how 
to  define  when  school  board  members  and  adminis- 
trators could  be  Liable  for  damages  under  §   1983. 
Would  they  have  the  same  immunity  as  they  had 
under  state  law   (that  is,  immunity  except  for 
acts  shown  by  the  plaintiff  to  have  been  done 
out  of  malice  or  ill  will)  ?    The  Supreme  Court 
held  that  school  board  members  could  be  held 
liable  under  §   1983  for  injjiries  other  than  just 
those  caused  maliciously. 


7.    Wood  placed  school  board  member  I 

liability  in  the  context  of  these  prior  cases: 
Tenny  V.  Brandhove,  341  U.S.  367   (1951)    (§   1983 
does  not  eliminate  the  traditional  immunity  of 
legislators  from  civil  liability  for  acts  done  within 
the  sphere  of  legislative  action),   Pierson  v. 
Ray,  386  U.S.  547  (1967)    (common  law  doctrine 
of  judicial  immunity  is  unaffected  by  §  1983); 
andScheuerv.  Rhodes,  416  U.S.  232   (1974) 
(the  governor,  senior  and  subordinate  officers 
of  state's  national  guard,  and  president  of  state-       i 
controlled  university  are  entitled  only  to  qualified,  ' 
good- faith  immunity)  .  L 


SCHOOL  LAW  BULLETIN 


C.    The  Wood  Test  for  Liability 

The  Court  in  Wood  held  that  immunity 
from  liability  depended  on  a  board  member's 
or  administrator's  good  faith.    Good  faith  has 
both  subjective  and  objective  elements.    Subjective 
elements  are  personal  factors  such  as  malice 
or  ill  will  toward  the  student  that  underlie  a 
harmful  act.    Objective  elements  are  impersonal 
factors  such  as  disregard,  whether  intentional 
or  not,  of  legal  or  constitutional  requirements. 
In  the  language  of  the  Court's  majority  opinion, 
the  subjective  part  of  good  faith  is  present  whenever 
an  "official  .    .    .    [is]   acting  sincerely  and  with 
a  belief  that  he  is  doing  right.  "    The  objective 
part  of  good  faith  is  supplied  by  acting  in  accordance 
with  "settled,  indisputable  law  .    .    .    ."      Both 
of  these  parts  must  be  present  for  a  board  member 
or  administrator  to  be  able  to  establish  good- 
faith  immunity.  This  article  will  consider  how 
these  subjective  and  objective  elements  of  good 
faith  h^ve  been  applied  in  cases  decided  since 
Wood . 


D.    Cases  Since  Wood 


The  standards  in  Wood  by  which  the  liability 
of  public  officials  is  to  be  measured  were  reaffirmed 


8.    The  Court  restates  the  subjective  and 
objective  elements  of  this  test  as  follows: 

[1]  n  the  specific  context  of  school  discipline, 
we  hold  that  a  school  board  member  is 
not  immune  from  liability  for  damages 
under  §   1983  if  he  knew  or  reasonably 
should  have  known  that  the  action  he  took 
within  his  sphere  of  ofiacial  responsibility 
would  violate  the  constitutional  rights 
of  the  students  affected,  or  if  he  took  the 
action  with  the    malicious  intention  to  cause 
a  deprivation  of  constitutional  rights  .    .     .    . 


A  compensatory  award  will  be  appropriate 
only  if  the  school  board  member  has  acted 
with  such  an  impermissible  motivation 
or  with  such  disregard  of  the  student's 
clearly  established  constitutional  rights 
that  his  action  cannot  reasonably  be  character- 
ized as  being  in  good  faith. 


Wood  v.  Strickland,  420  U.S. 


321-22   (1975) 


9.  When  Wood  was  returned  to  the 

Eighth  Circuit  Court  of  Appeals,  the  court  held 
that  the  girls  were  denied  procedural  due  process 
when  the  board  determined  the  question  of  expelling 
|them  in  their  absence  and  without  telling  them 
where  or  when  its  meeting  would  be  held  or 
giving  them  a  chance  to  be  heard. 


and  explained  by  the  United  States  Supreme 
Court  in  O'Connor  v .  Donaldson,       a  case  brought 
by  a  former  state  mental  hospital  patient  against 
the  hospital  administrator  and  other  staff  members 
in  which  he  sought  damages  for  the  unconstitutional 
abridgment  of  his  right  to  liberty.    The  jury 
returned  a  verdict  for  the  plaintiff  Donaldson, 
awarding  him  both  compensatory  and  punitive 
damages  after  finding  "that  O'Connor  deprived 
Donaldson,  who  was  dangerous  neither  to  himself 
nor  to  others  and  was  provided  no  treatment, 
of  the  constitutional  right  to  liberty."        The 
court  of  appeals  affirmed,  but  the  Supreme 
Court  vacated  that  judgment  and  returned  the 
case  to  the  appeals  court.    That  court  was  to 
consider  whether  hospital  superintendent  O'Connor 
was  entitled  to  a  jury  instruction  on  what  constituted 
qualified  good-faith  immunity.    Since  defendant 
O'Connor  had  asserted  good  faith  as  his  principal 
defense  at  trial,  the  jury  might  have  needed 
to  be  instructed  on  what  constituted  good  faith 
as  it  is  used  in  a  legal  sense.    The  Supreme 
Court  noted  that  good  faith  was  composed  of 
the  subjeriive  and  objective  elements  described 


E.         Statute  of  Limitations 
to  Liability 


Duration  of  Exposure 


Administrators  and  board  members  are 
generally  liable  for  improper  actions  for  three 
years.    The  statute  of  limitations  for  civil  rights 
actions  under  42  U.S. C.   §  1983  is  borrowed  from 
state  law.    For  example,  in  North  Carolina  it 
is  three  years.        In  specific  instances,    however. 


The  court  further  held  that  the  second 
meeting  attended  by  the  girls,  their  parents, 
and  counsel  did  not  cure  the  defects  in  due 
process  since   (1)  there  was  no  evidence  that 
the  decision  reached  at  the  first  meeting  was 
open  to  reconsideration,  and  (2)  at  least  one 
basis  for  that  decision — the  information  about 
the  fight  at  the  basketball  game  involving  one 
of  the  girls--was  not  even  revealed  to  the  students 
and  they  therefore  had  no  opportunity  to  refute 
it. 

The  court  ordered  the  students'  records 
expunged  and  returned  the  case  to  federal  district 
court  for  a  determination  of  the  board  members' 
good  faith  on  the  basis  of  the  record  made  at 
the  initial  trial,  sub  nom.  Strickland  v.  Inlow, 
519  F.2d  744  (8th  Cir.   1975)  .    The  amount  of 
damages,  if  any,  that  board  members  may  be 
asked  to  pay  was  not  known  when  this  was  written. 

10.  O'Connor  V.  Donaldson,  422  U.S. 
563  (1975)  . 

11.  Id.  at  577,  n.   12. 

12.  Id.  at  577,  citing  Wood  v.  Strickland. 

13.  N.C.  Gen.  Stat.  1-15(2)    (1975). 
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the  limitation  may  run  much  longer,  since  it 
is  measured  from  the. time  the  plaintiff  first 
learns  of  an  injury. 


F.         Liability  for  Violating 

Emerging  Constitutional  Rights 

Perhaps  even  more  important  than  the 
statute-of-limitations  issue  is  the  problem  of 
possible  hability  for  past  acts  that  did  not  appear 
wrong  when  they  were  done  but  in  retrospect 
do  violate  rights  recognized  since  the  wrongful 
act  occurred.    Four  major  decisions  by  federal 
appellate  courts  and  one  district  court  decision 
since  Wood  illustrate  how  the  courts  handled 
retrospective  liability  in  these  factual  situations; 
discharge  of  an  unmarried  teacher,  in  violation 
of  her  right  of  privacy  and  freedom  of  association, 
for  cohabiting  with  a  person  of  the  opposite 
sex;        a  pregnancy  policy  that,  in  violation  of 
a  pregnant  teacher's  ri^t  to  equal  protection, 
required  her  to  resign;        discharge,  in  violation 
of  her  First  Amendment  rights,  of  a  teacher  who 
had  hekied  found  an  underground  student  news- 
paper;       the  discharge  of  a  junior  college  president 
without  according  to  him  procedural  due  process; 
and  the  search  of  a  student  by  school  officials 
associated  with  the  police  in  a  quest  for  illegal 
drugs . 

1.  Teacher  Discharge  For  Cohabitation. 

In  Sullivgp  V.  Meade  Independent  School  District 
No.   101,       an  unmarried  woman  school  teacher 
in  a  rural  South  Dakota  community  began  living 
with  a  male  friend.    After  the  living  arrangement 
was  called  to  the  attention  of  the  school  board, 
the  principal,  and  the  superintendent,  the  principal 
tried  to  resolve  the  matter  informally .    When 


14.  Cox  V.  Stanton,  529  F.2d  47   (4th 
Cir.   1975)  .    In  this  case  a  woman  brought  an 
action  for  damages  sustained  as  a  result  of  a 
sterilization  operation.    The  operation  was  performed 
ten  years  earlier  pursuant  to  a  North  Carolina 
statute  that  was  no  longer  in  effect  at  the  time 

suit  was  brought  and  was,  she  contended,  unconsti- 
tutional.   Since  her  claim  was  filed  within  three 
years  of  her  discovery  of  the  sterilization  and 
its  permanency,  it  was  held  not  to  be  time-barred. 

15.  Sullivan  v.  Meade  Indep .  School 
Dist.  No.  101,  530  F.2d  799  (8th  Cir.   1976)  . 

16.  Shirley  V.  Chagrin  Falls  Exempted 
Village  Schools  Bd.  of  Educ,  521  F.2d  1329 
(6th  Cir.   1975). 

17.  Bertot  V.  School  Dist.  No.   1,  522 
F.2d  1171  (10th  Cir.  1975)  . 

18.  Hostrop  V.  Board  of  Junior  Coll. 
Dist.  No.  515,  523  F. 2d  589  (7th  Cir.  1975). 

19.  Picha  V.  Wieglos,  410  F.  Supp .  1214 
(N.D.  111.   1976)  . 

20.  530  F.2d  799  (8th  Cir.  1976)  . 


Ms.  Sullivan  told  him  that  she  considered  her 
living  arrangement  a  private  concern,  he  advised 
her  that  she  could  be  fired  if  she  continued  ( 

living  with  her  friend. 

The  board  later  told  her  that  a  hearing 
was  to  be  scheduled  on  the  superintendent's 
recommendation  that  she  be  dismissed  for  "gross  j 

immorality,    [or]  incompetency,"  the  two  grounds         | 
provided  for  by  South  Dakota  law.  | 

After  a  hearing  at  which  she  was  represented 
by  counsel,  she  was  dismissed  for  "incompetency" 
(not  gross  immorality)  .     She  then  brought  suit 
in  federal  district  court  against  the  school  district, 
the  individual  board  members,  and  other  school  [ 

officials,  claiming  that  the  dismissal  violated  \ 

her  rights  to  privacy  and  freedom  of  association  | 

and  her  Fourteenth  Amendment  rights  to  due 
process  and  equal  protection.     The  court  dismissed 
the  action,  and  the  teacher  appealed.    The  appeals 
court  held  that  the  school  board  members  acted 
in  good  faith  in  dismissing  Ms.  Sullivan  and 
were  immune  from  damages  under  the  test  of 
Wood.     The  other  officials  sued  were  dismissed 
as  defendants,  since  they  did  not  vote  on  or 
recommend  dismissal.  « 

I 

The  court  held  that  the  board  members'  '' 

good  faith  could  be  measured  only  by  how  the 
board  balanced  conflicting  or  competing  constitutions 
rights,  none  of  which  is  absolute.     Against  the  „j 

teacher's  right  of  privacy       and  right  of  association    ■ 
were  to  be  weighed  the  school  board's  interests 
in  maintaining  a  proper  moral  environment  in 
which  parents  CQuld  control  the  upbringing  of 
their  children.         In  applying  the  guidelines 
in  Wood,  the  court  viewed  the  good-faith  standard 
for  school  board  behavior  as  a  series  of  steps: 


21.  Id.  at  806. 

22.  See  Griswold  V.  Connecticut,  381 
U.S.  479  (1965)  . 

23.  See  NAACP  v.  Alabama,  357  U.S. 
449  (1958)  . 

24.  Citing  (at  530  F.2d  799,  804)  Ginsberg 
V.  New  York,  390  U.S.  629,  639-40   (1968);   cf. 
Wisconsin  V.  Yoder,  406  U.S.  205,  232   (1971); 
Pierce  V.  Society  of  Sisters,  268  U.S.  510,  534- 
35  (1925);   Meyer  v.  Nebraska,  262  U.S.  390, 
401-3  (1923) . 

25.  Sullivan  and  Meade  Indep.  School 
Dist.  No.   101,  530  F.2d  799,  805,  n.  8,  and  806 
(8th  Cir.   1976);   see  Pickering  v .  Board  of  Educatioi 
391  U.S.  563  (1968)    (in  which  the  Court  discussed 
the  balancing  process  to  be  used  in  the  First 
Amendment  case  of  a  teacher  whose  rights  as 

a  citizen  to  comment  upon  matters  of  public  concern 
had  to  be  balanced  against  the  interest  of  the  l 

state  in  promoting  the  efficiency  of  its  public  ' 

services) . 
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(1)  Action  must  be  taken  without  malice  or  ill 
will.     (2)  Competing  constitutional  rights  of 
the  parties  involved  must  be  identified  and 
weighed  in  good  faith.     (3)   Competing,  clearly 
established,  or  unquestioned  rights  of  equal 
weight  must  be  balanced  in  good  faith.    The 
Sullivan  court  was  not  required  to  consider  the 
school  board's  action  with  respect  to  the  third 
step,  since  whether  her  unconventional  living 
arrangement  was  entitled  to  constitutional  protection 
had  not  been  settled  when  the  board  decided 
to  discharge  her. 

The  court  praised  the  school  board  for 
respecting  Ms.  Sullivan's  clearly  recognized 
procedural  due  process  rights,  and  attorneys 
interested  in  a  guide  may  wish  to  consult  the 
case  far  an  example  of  judicially  approved  proce- 
dure. The  district  court's  dismissal  of  the 
plaintiff's  action  was  affirmed  on  appeal  in  light 
of  the  board's  actions. 


2.  Pregnancy  Discharge.    Shirley  v.  Chagrm 
Falls  Exempted  Village  Schools  Board  of  Education 
involved  an  action  against  school  board  members 
for  $1,037.25  in  back  pay  as  a  result  of  a  discharge 
under  the  school  board's  pregnancy  policy. 
The  pertinent  part  of  the  policy  specified  that 
"[i]n  the  case  of  pregnancy,  the  employee  shall 
resign  and/or  her  contract  shall  become  null 
and  void  at  the  end  of  the  fifth  (5th)  month  of 
pregnancy,  or  at  the  end  of  a  semester,  whichever 
occurs  first." 

Mrs.  Shirley  discovered  in  November 
1971  that  her  baby  was  due  in  June .    She  notified 
the  board  that  she  wished  to  teach  through  the 
end  of  her  fifth  month  of  pregnancy   (March  1) 
rather  than  resign  at  the  end  of  the  first  semester. 
The  board  informally  rejected  her  request  and 
Mrs.  Shirley  resigned  at  the  end  of  the  first 
semester.    She  then  brought  suit  under  42  U.S.C. 
§  1983,  alleging  that  the  pregnancy  policy  discrim- 
inated against  her  as  a  female  employee  in  violation 
of  the  Constitution. 


At  trial  the  pregnancy  policy  was  conceded 
to  be  unconstitutional  in  light  of  the  Supreme 
Court's  deci^n  in  Cleveland  Board  of  Education 
V.  La  Fleur .         The  issue  was  whether  the  board 
members  should  have  known  in  1971-72  that 
their  pregnancy  policy  was  unconstitutional. 

The  federal  district  court  judge  found 
that,  although  on  January  17,  1972 — the  date 


26. 

530  F.2d  799  at  806. 

27. 

Id.  at  806ff. 

28. 

Id.  at  808-9. 

29. 

521  F. 2d  1329  (6th  Cir 

30. 

414  U.S.  632   (1974). 

Mrs.  Shirley's  resignation  was  accepted — several 
members  of  the  board  knew  of  the  federal  district 
court's  decision  in  La  Fleur        (which  upheld 
a  pregnancy  policy  similar  to  that  of  the  Chagrin 
Falls)   and  therefore  could  have  acted  in  the  belief 
that  their  pohcy  was  constitutionally  valid,  there 
were  nevertheless  no  grounds  for  beheving  that 
the  "end  of  semester"  provision   (which  was  not 
involved  in  La  Fleur  )  was  valid.    The  court 
found  that  the  school  board  adopted  the  policy 
for  its  own  convenience  and  that  the  policy  was 
arbitrary.    On  the  basis  of  this  finding,  the  judge 
awarded  damages  for  the  back  pay  that  Mrs. 
Shirley  lost  between  the  end  of  the  first  semester 
(January  28)  and  the  end  of  her  fifth  month  of 
pregnancy  (March  1)  ,  plus  interest.     The  court 
of  appeals  reversed  this  decision. 

In  its  reversal,  the  appeals  panel  relied 
on  Wood  v.  Strickland,  decided  since  the  trial. 
The  court  saw  the  issue  as  being  not  whether 
the  school  board's  action  violated  Mrs.  Shirley's 
constitutional  rights  in  an  absolute  sense  but 
whether  the  action,  when  taken,  was  done  in 
such  disregard  of  "settled,  indisputable  law" 
and  "unquestioned  constitutional  rights"  that 
it  could  not  reasonably  have  been  done  in  good 
faith. 

In  measuring  the  board  members'  good 
faith ,  the  court  looked  primarily  to  the  district 
court  decision  that  upheld  a  Cleveland  pregnancy 
policy  in  La  Fleur.    Although  the  Chagrin  Falls 
pohcy  was  not  identical  to  Cleveland's,  it  did 
include  provisions  that  were  .clearly  enacted 
for  the  board's  convenience.         Also,  when  the 
decision  was  made  there  were  no  binding  judicial 
decisions  in  conflict  with  the  Chagrin  Falls 
poUcy.    The  district  court  had  upheld  a  similar 
policy  in  La  Fleur  andiOnly  one  court  had  held 
such  policies  invalid. 

Since  such  a  pregnancy  policy  had  never 
been  held  unconstitutional,  the  Court  found  that 
the  board  members  could  not  be  held  fiable  for 
violating  the  teacher's  constitutional  right: 

[A]t  the  time  the  Board  decision  was  made, 
there  had  in  fact  been  no  adjudication 


31.  326  F.  Supp.  1208  (N.D.  Ohio  1971) 

32.  The  Chagrin  Falls  policy  contained 
an  "end  of  semester"  resignation  requirement 
that  differed  from  the  Cleveland  policy  upheld 
in  La  Fleur.  But  the  Cleveland  district  also 
had  a  policy  that  a  teacher  could  not  return  to 
work  until  the  beginning  of  the  first  semester 
after  her  child  reached  three  months  of  age. 

33.  Cohen  V.  Chesterfield  County  Sch. 
Bd.   326  F.  Supp.   1159  (E.D.  Va.   1971),  rev'd. 
474  F.2d  395  (4th  Cir.   1973)  ,  rev'd.    sub  nom . 
Cleveland  Bd.  ofEduc.  v.  La  Fleur,  414  U.S. 
632   (1974) . 
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binding  on  the  Board  that  its  existing 
pregnancy  policy  was  unconstitutional, 
let  alone  unquestionably  so.     To  compel 
the  Board  members  to  respond  personally 
in  damages  in  such  circumstances  would 
be  to  hold  that  they  were  "charged  with 
predicting  the  future  course  of  constitutional 
law . " 

3 .  First  Amendmeni;  Rights .    In  Bertot 
v^  School  District  No.   1 ,       Mrs .  Bertot  alleged 
that  her  contract  was  not  renewed,  in  violation 
of  her  First  Amendment  rights,  because  she 
had  helped  to  establish  an  underground  student 
newspaper.    At  trial,  the  jury  decided  that  the 
school  trustees  had  acted  in  good  faith  in  the 
nonrenewal  and  had  not  acted  maliciously.     This 
finding  satisfied  the  subjective  component  of 
the  Wood  test.    In  examining  the  case  by  the 
objective  part  of  the  test,  the  Tenth  Circuit  Court 
of  Appeals  looked  to  the  constitutional  law  on 
the  First  Amendment  when  the  nonrenewal  occurred: 

[A]t  the  time  of  the  1971  non-renewal 
of  Mrs .  Bertot's  contract.  Roth  and  Sindermann 
had  not  been  decided  and  our  controlling 
decision  was  Jones  v.  Hopper.    .    .    .  There 
a  similar  constitutional  claim  of  unlawful 
termination  of  an  untenured  instructor's 
employment  because  [of  his  role,  among 
other  things,  in  the  founding  of]  an  independ- 
ent faculty-student  publication  was  rejected 
for  failure  to  state  a  claim  ....    Hence, 
we  cannot  say  the  defendants  knew  or 
reasonably  should  have  known  that  their     „„ 
actions  would  violate  constitutional  rights. 

Having  disposed  of  the  personal  liability  of 
individual  school  board  members,  the  court 
of  appeals  returned  the  case  to  district  court. 
The  question  to  be  resolved  by  the  lower  court 
was  whether  the  board  members  could  be  held 
liable  for  damages  in  their  official  capacity  (in 
which  case  the  school  board  and  not  the  board 
members  would  have  to  pay  any  judgment)  . 
The  district  court  was  also  to  consider  the  possible 
liability  of  the  board  as  an  entity  and  whether 
the  board  would  be  entitled  to  the  defense  of 
good-faith,  qualified  immunity  as  an  individual 
board  member  would  be  or  to  a  defense  of  sovereign 
immunity  under  the  Eleventh  Amendment  as  a 
state  would  be . 


34.  Citing  Pierson  v.  Ray,  386  U.S. 
547  (1967) ,  at  521  F.2d  1329,   1334. 

35.  Bertot  V.  School  Dist.,  522  F. 2d  1171 
(19th  Cir.  1975)  . 

36.  Id.  at  1185. 

37.  See  Thonen  v.  Jenkins,  517  F.2d 
3  (4th  Cir.   1975)  . 

38.  522  F. 2d  1171,  1185   (10th  Cir. 
1975).    See  Lincoln  County  v.  Luning,  133  U.S. 
529  (1890);   Nowak.  The  Scope  of  Congressional 


Although  the  court  sustained  the  board 
members'  claim  of  good  faith,  it  also  found  that 
the  board's  action  in  discharging  Mrs.  Bertot 
did  violate  her  First  Amendment  rights.    The 
court  noted  that  no  disruption  of  classwork, 
disorder,  or  invasion  of  the  rights  of  others 
had  taken  place.    Rather,  it  found  that  the  discharge 
was  intended  to  inhibit  the  newspaper  and  observed 
that  sanctions  aimed  at  the  prior  restraint  of 
student  publications  are  unlawful  under  the  First 
Amendment.         It  is  for  this  violation  of  constitution- 
al rights  that  the  trial  court  may  impose  liability 
on  the  board  members  in  their  official  capacities 
or  on  the  board  as  an  entity  when  the  case  is 
remanded. 

4.  Due  Process  Rights.    In  Hostrop.v. 
Board  of  Junior  College  District  No.  515, 
decided  by  the  Seventh  Circuit  Court  of  Appeals, 
a  former  president  of  a  public  junior  college  | 

brought  suit  against  both  the  junior  college  board 
as  an  entity  and  board  members  individually 
for  the  alleged  wrongful  termination  of  his  employ  -   i 
ment  contract.    The  district  court  originally  j 

dismissed  the  complaint  and  Hostrop  appealed.^  | 

The  court  of  appeals  reversed  and  remanded.  | 

Hostrop  alleged  two  basic  constitutional  violations. 
He  contended  that  he  was  discharged  in  violation 
of  his  First  Amendment  rights,  for  the  views  , 

concerning  the  termination  of  an  ethnic  studies 
program  that  he  had  expressed  in  a  memorandum. 
The  district  court  found  that  he  was  discharged 
not  because  of  his  views  but  rather  because  he 
concealed  the  memorandum's  contents  from  the 
board  (until  the  student  newspaper  threatened 
its  publication)  ,  an  activity  not  entitled  to  First 
Amendment  protection. 

Hostrop  also  contended  that  his  constitutional 
right    to  notice  and  a  hearing  were  violated. 
The  appeals  court  held  that  Hostrop  could  challenge 
his  termination  despite  the  district  court's  finding 
(which  the  court  of  appeals  did  not  disturb) 
that  Hostrop' s  conduct  gave  the  board  ample 
grounds  to  discharge  him:  his  written  contract 
with  the  board  gave  him  a  property  right  to  his 
job  that  could  not  be  taken  away  without  due 
process. 

The  court  examined  the  board  members' 
actions  to  see  whether  they  had  acted  in  good 
faith  in  discharging  Hostrop .    It  concluded  that 
there  was  no  evidence  that  they  acted  with  maliciouf 
intent  to  violate  his  rights  or  without  a  sincere 


Power  to  Create  Causes  of  Action  Against  State 
Governments  and  the  History  of  the  Eleventh 
and  Fourteenth  Amendments,  75  Colum .    L .    Rev . 
1413   (1975) . 

39.  Bertot  v.  School  Dist.  ,  522  F.2d 
1171,1183,  citing  Joyner  v.  Whiting,  477  F.2d 
456  (4th  Cir.   1973)  . 

40.  523  F. 2d  569  (7th  Cir.   1975) 

41.  471  F.2d  488  (7th  Cir.  1972)  . 
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belief  that  they  were  doing  the  right  thing  (the 
subjective  part  of  good  faith  required  by  Wood)  . 
The  court  also  considered  whether  in  1970,  when 
;he  discharge  occurred,  it  had  been  established 
that  Hostrop  had  a  constitutional  right  to  notice 
in  a  hearing  before  he  could  be  discharged. 
It  found  that  the  right  to  notice  and  a  hearing 
iwhen  property  or  liberty  interests  were  at  stake 
was  first  definitvely  recognized  in  1972  in  the 
Roth  and  Sindermann .gases .  two  years  after 
Hostrop' s  discharge.       It  thus  concluded  that 
the  defendant  board  members  were  entitled  to 
the  defense  of  good-faith  immunity . 

Although  the  board  members  had  this  defense, 
the  court  held  that  the  board  as  a  corporate  body 
was  not  entitled  to  it,  and  Hostrop  was  entitled 
to  damages  from  the  board  for  the  infringement 
of  his  constitutional  right  to  two  elements  of 
procedural  due  process — notice  and  a  hearing. 
It  remanded  the  case  for  a  determination  of  damages 
to  be  based  on  the  nature  of  the  deprivation, 
the  magnitude  of  Hostrop's  mental  distress  and 
humiliation,  and  any  other  injury  resulting  from 
his  deprivation  of  rights  protected  by  the  federal 
Constitution.     This  result  has  important  implications 
for  the  area  of  board  member  liability  that  are 
considered  below. 


5.    Search  and  Seizure.    In  Picha  v.  Weiglos. 
a  school  principal,  acting  in  response  to  a  phone 
call  that  led  him  to  suspect  that  three  junior 
high  school  students  possessed  drugs,  called 
the  police;   after  they  arrived,  he  directed  that 
the  girls  be  searched  by  a  school  nurse  and  the 
school  psychologist.    No  drugs  were  found. 
One  of  the  students,  brought  suit  under  §   1983 
against  the  principal,  other  school  officials, 
and  the  two  policemen  for  violating  her  civil 
rights. 


In  his  memorandum  opinion,  the  federal 
district  judge  set  out  his  reasons  for  overruling 
a  motion  by  the  defendants  for  a  directed  verdict 
in  their  favor  and  discussed  the  issues  to  be 
presented  in  the  instructions  to  the  jury.    The 
opinion  made  two  important  points  relating  to 
liability. 

(1)    The  court  held  that  a  student  has 
a  settled,  undisputed  constitutional  right  to 
privacy  and  freedom  from  unreasonable  searches 
under  the  Fourth  Amendment.     The  facts  in  this 
case  are  sufficient  to  permit  a  jury  to  find  that 
the  student's  constitutional  right  had  been  violated. 
This  legal  conclusion  is  based  on  the  clear  mandate 


of  the  Fourth  Amendment  and  thg^pplicability 
of  that  admendment  to  students .        At  the  time 
of  this  opinion,  no  cases  involving  a  civil  rights 
action  for  damages  against  a  school  principal 
arising  out  of  a  search  of  a  student  had  been 
reported.    Despite  wliat  the  court  calls  "the  novelty 
of  the  fact  situation"       in  this  case,  there  was 
still  a  legal  basis  for  putting  the  issue  of  liability 
to  a  jury: 

There  is  a  dearth  of  case  law  construing 
exactly  what  "settled  undisputed"  law 
means.    However,  in  terms  of  the  policies 
set  forth  in  Wood,  it  appears  that  law  can 
be  settled  without  there  having  been  a 
specific  case  with  identical  facts  which 
was  decided  adversely  to  the  school  officials. 
There  is  a  limitation  to  the  notion  that 
school  officials  can  have  one  "free"  constitu- 
tional violation  before  they  are  liable  for 
ignoring  constitutional  rights  th^t  arise 
in  each  unique  factual  setting. 

It  is  apparent  from  this,  then,  that  although  school 
administrators,  board  members,  and  others  are 
not  "charged  with  predicting  the  future  course 
of  constitutional  law,"  they  are  responsible  for 
identifying  a  course  in  the  law  once  it  is  established 
and  foreseeing  its  possible  application  to  the 
ordinary  actions  taken  in  their  official  capacities. 

(2)     A  second  important  point  considered 
in  the  Picha  case  is  the  protection  afforded  to 
school  officials  by  state  law.    After  examining 


42.  Perry  V.  Sindermann  408  U.S.  593, 
601-2  (1972);  Board  of  Regents  v.  Roth,  408  U.S. 
•564,  577-78  (1972)  . 

43.  410  F.  Supp.  1214  (N.D.  111.  1976)  . 


44.  Phay  &  Rogister,  Searches  of  Students 
and  the  Fourth  Amendment,  5  J.  Law   &  Ed. 

57   (1976)  ,  note  that  student  searches  comply 
with  the  Fourth  Amendment  when  they  are  done 
(1)  with  the  consent  of  the  person  whose  interests 
are  involved.    (2)   with  probable  cause  and  a 
warrant,    (3)  with  probable  cause  and  under 
exigent  circumstances  that  excuse  the  warrant 
requirement,  or  (4)  incident  to  a  valid  arrest. 
Id.  at  58.    Illegal  searches  can  have  three  possible 
consequences  for  the  persons  conducting  them: 
(1)  a  criminal  prosecution  for  violation  of  privacy 
under  18  U.S.C.  §  242   (1970)  ,  the  criminal 
counterpart  to  42  U.S. C.  §   1983  (1970);    (2) 
a  civil  suit  for  violation  of  privacy — either  as 
a  tort  under  state  law  or  as  a  violation  of  civil 
rights  under  federal  law,  e.g.  ,  §   1983;  or  (3) 
a  civil  suit  against  either  a  person  or  governmental 
entity  for  a  constitutional  tort  brought  under 
the  inherent  power  of  federal  courts  to  protect 
constitutional  interests.    Id.  at  58  and  n.  6   (The 
Picha  case  represents  a  §   1983  action.)    For 
a  discussion  of  an  action  based  on  the  constitutional 
tort  theory,  see  section  II,  below. 

45.  Picha  V.  Weiglos,  410  F.  Supp.  1214. 
1219  (N.D.  m.   1976)  . 

46.  Id.  at  1220. 

47.  Id.  at  1219. 
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the  applicable  Illinois  law  on  the  right  of  school 
officials  to  search  students  under  the  doctrine 
of  in  loco  parentis   (i.e.,  in  place  of  parents)  , 
the  court  concludes  that  under  the  supremacy 
clause  of  the  federal  Constitution,  state  law  cannot 
protect  a  school  xifficial  from  liability  for  violations 
of  civil  rights . 

G.    Conclusions  on  Individual  Liability 

Some  general  conclusions  can  be  drawn 
from  these  and  other  decisions  on  how  the  risk 
of   personal  liability  of  administrators  and  school 
board  members  has  been  affected  by  cases  decided 
since  1975,  when  the  Supreme  Court  handed 
down  Wood  v.  Strickland.    As  individuals,  both 
administrators  and  board  members  are  immune 
from  liability  so  long  as  they  can  show  that  their 
official  acts  were  taken  without  malice  and  ill 
will       and  in  accorc^nce  with  settled,  indisputable 
constitutional  law.        As  already  noted,  instances 


48.  Id.  at  1217. 

49.  Hamilton  V.  Edell,  67F.R.D.   18 
(E.D.  Pa.   1975)    (the  affirmative  defense  of  good 
faith  must  be  based  on  a  factual  showing;  its 
assertion  alone  will  not  defeat  a  claim  against 
an  official);   Fialkowski  v.  Shapp,  405  F.  Supp. 
946   (E.D.  Pa.   1975)    ("In  order  to  prevail  on 
their  claim  of  immunity  [,  ]   defendants  must  allege 
and  establish  on  the  record  a  good  faith  defense 
as  articulated  by  the  Court  in  Wood.    Such  a 
determination  cannot  be  made  on  the  basis  of 

the  allegations  in  the  complaint."    Id.  at  956); 
Hanshaw  v.  Delaware  Technical  &  Comm.   Coll.  , 
405  F.  Supp.  292  (D .  Del.  1975)    ("The  issues 
of  malicious  intention  to  deprive  plaintiffs  of 
constitutional  rights  and  whether  the  defendants 
knew  or  should  have  known  that  their  actions 
were  violative  of  plaintiff's  civil  rights  must 
await  determination  of  a  fuller  record  than  is 
present  here."    Id.  at  299);   Phillips  v.  Puryear, 
403  P.  Supp.  80,  88  (W.D.  Va.   1975);   Birdwell 
V.  Schlesinger,  403  F.  Supp.  710,  718  (D.  Colo. 
1975);   Mims  V.  Board  of  Educ.  of  City  of  Chicago , 
523  F.2d  711  (7th  Cir.   1975);   cf.  Milton  v.  Nelson, 
527  F.2d  1158  (9th  Cir.   1976)    ("Once  it  is  estabhshed 
that  a  defendant  [official]  was  acting  pursuant 
to  official  regulations,  the  burden  shifts  to  the 
plaintiff  to  assert  that  the  defendant  was  not 
acting  in  good  faith."  Id.  at  1160)  .    Milton  relies 
onPiersonv.  Ray,  386  U.S.  547  (1967),  and 
WUliams  v.  Gould,  486  F.2d  547  (9th  Cir.  1973)  . 
This  reliance  appears  misplaced.    The  applicable 
case  is  Wood,  which  places  the  burden  of  good 
faith  on  the  defendant  official.    See  also  Flair 
V.  Cox,  402  F.  Supp.  818  (D.C.  Tenn .   1975) 
(defendant  police  officers  had  to  prove  that  they 
had  acted  in  good  faith  and  within  reason)  . 

50.  Hanshaw  v.  Delaware  Technical 
&Comm.  Coll.,  405  F.  Supp.  292   (D .  Del.   1975) 
(on  a  motion  for  summary  judgment  by  a  defendant 
official  who  asserts  the  defense  of  good  faith. 


of  actual  malice  lander  the  subjective  test  are 
rare  .    An  example  of  what  constitutes  actual 
malice  is  provided  by  a  Delaware  case  in  which 
a  federal  district  court  held  that  a  superintendent's 
deliberate  infliction  of  injury  on  a  nontenured 
school  teacher  by  falsely  accusing  her  of  persistent 
insubordination  precluded  a  finding  of  good 
faith.         The  superintendent  knew  that  the  school 
board  would  rely  on  his  evaluation  and  would 
refuse  to  renew  the  teacher,  thereby  damaging 
her  career. 

More  typical  are  the  cases  considering 
the  objective  component  of  the  Wood  standard. 
Reformulations  of  Wood's  criteria  are  presented 
in  at  least  two  cases.     These  decisions  do  not, 
of  course,  change  the  requirements  imposed 
by  Wood.     They  are  important,  however,  because 
they  further  explain  how  courts  interpret  and 
apply  that  decision  to  different  factual  circumstances 
In  Chaudoin  v .  Atkinson.       the  court  said  that 
Wood  required  that  "action   [be]  taken  .    .    .  within   ,^ 
the  bounds  of  reason  under  all  the  circumstances." 
Like  actions  in  accord  with  established  constitutional 
rights  and  settled,  indisputable  law,  this    means 
that  a  board  member  or  official  must  be  aware 
of  legal  requirements  and  follow  them: 

[T]here  can  be  no  immunity,  even  where 
the  official  has  acted  without  intending 
to  deprive  the  plaintiff  of  his  constitutional 
rights,  if  a  reasonable  man  in  the  defendant's 
position  would  have  realized  Uiat  his 
action  would  have  that  effect. 


II.    THE  BOARD'S  LIABILITY  AS  A 
CORPORATE  ENTITY 

In  addition  to  the  conservative  application 
of  the  Wood  formula  apparent  in  the  cases  just 
discussed,  another  trend  is  emerging  in  the 
litigation  against  board  members  and  other 
officials  that  may  prove  more  important  in  removing  ' 
the  specter  of  personal  liability  from  board  members 
and  other  officials. 

That  trend  is  the  development  of  a  right 
to  sue  a  school  board  or  other  local  governmental 


the  official  must  prove  what  he  knew  about  the 
plaintiff's  constitutional  rights.    Id.  at  299); 
Birdwell  V.  Schlesinger,  403  F.  Supp.  710, 
718  (D.  Colo.   1975);   Mims  v.  Board  of  Educ. , 
523  F.2d  711  (7th  Cir.  1975);   Hostrop  v.  Board 
of  Junior  Coll .  Dist.,  523  F. 2d  569,  577-78 
(7th  Cir.  1975)  . 

51.  Morris  V.  Board  of  Educ. ,  401  F. 
Supp.  188  (D.  Del.  1975)  . 

52.  406  F.  Supp.  32   (D.  Del.   1975). 

53.  Id.  at  35. 

54.  Id.    See  also  Hanshaw  v.  Delaware 
Technical  &  Comm.  College,  405  F.  Supp.  292, 
299  and  n.   13  (D.  Del.  1975)  . 
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entity  directly  instead  of  siiing  the  individual 
board  members  or  administrators  who  acted  to 
violate  the  plaintiff's  civil  rights. 

As  explained  earlier ,  individual  board 
members  and  administrators  became  the  targets 
of  suits  under  §   1983  of  the  Civil  Rights  Act 
only  after  it  was  settled  that  governmental  bodies 
like  cities  and  school  boards  could  not  be  sued 
under  that  act.         For  a  plaintiff  to  be  able  to 
sue  governments,  it  would  be  necessary  either 
for  Congress  to  amend  the  act  to  permit  such 
suits  or  for  a  new  development  in  the  law  to 
occur  that  would  supply  an  alternative  way  to 
sue  without  relying  on  §   1983.  As  it  turned  out, 
the  Supreme  Court's  decision  in  Bivins  v.  Six 
Unknown  Nqraed  Agents  of  the  Federal  Bureau 
of  Narcotics       provided  the  legal  theory  upon 
which  plaintiffs  could  sue  school  boards  directly. 
Bivins  held  that  persons  whose  constitutional 
rights  were  violated  could  sue  on  the  basis  of 
the  Constitution  itself.    An  act  of  Congress  was 
not  requireclto  authorize  the  courts  to  decide 
the  dispute;        courts  were  empowered  by  the 
Constitution  itself  to  give  a«,appropriate  remedy 
for  constitutional  injuries.         Law  suits  based 
on  the  Constitution  must  have  an  amount  in 
controversy  exceeding  4^0,000,  while  those 
based  on  §   1983  do  not.         Otherwise  the  suits 
are  similar  in  most  other  respects  except  for 
the  important  difference  in  defendants.    In  suits 
based  on  the  Constitution,  plaintiffs  may  sue 
school  boards  as  defendants;  in  suits  based  on 
§  1983,  plaintiffs  must  sue  individual  board 
members  and  officials. 


55.  Monroe  V .  Pape ,  365  U.S.  167  (1961). 

56.  403  U.S.  388  (1971)  . 

57.  Bell  V.  Hood,  327  U.S.  678  (1946)  . 

58.  It  was  the  courts'  ability  to  fashion 
an  appropriate  remedy  that  was  at  issue  in  Bivins 
V.  Six  Unknown  Named  Agents.  403  U.S  .  388 
(1971)  .    For  a  discussion  of  the  evolution  of 

this  important  development  in  constitutional 
law,  see  Bellinger,  Of  Rights  and  Remedies: 
The  Constitution  As  a  Sword,  85  Harv .  L.  Rev. 
1532,  1553-59  (1972);   Verkuil ,  Immunity  or  Respon- 
sibility for  Unconstitutional  Conduct:     The  Aftermath 
of  Jackson  State  and  Kent  State,  50  N.C.L.  Rev. 
548,  596   (1972);   Hundt,  Suing  Municipalities 
Directly  Under  the  Fourteenth  Amendment,  70 
Nw.U.L.  Rev.  770   (1975);    and  Note,  Damage 
Remedies  Against  Municipalities  for  Constitutional 
Violations,  89  Harv.  L.  Rev.  922   (1976). 

59.  The  amount-in-controversy  requirement 
arises  from  the  technical  provisions  of  28  U.S  .C. 

§  1331(a)    ("The  district  courts  shall  have  original 
jurisdiction  of  all  civil  actions  wherein  the  matter 
in  controversy  exceeds  the  sum  or  value  of  $10,000, 
exclusive  of  interest  and  costs,  and  arises  under 
the  Constitution,  laws,  or  treaties  of  the  United 

kStates.")  .    Courts  have  construed  42  U.S.C. 

'%  1983  and  28  U.S.C.  §    1343(3)  together  in  applying 
the  Monroe  doctrine  that  suits  against  governmental 


In  several  cases  decided  since  Wood, 
courts  have  asserted  jurisdiction  over  school 
boards  as  entities.      The  law  on  which  actions 
like  this  are  based  is  reviewed  extensivelv.in 
a  Rhode  Island  federal  district  court  case. 
In  that  case  an  action  was  brought  against  a  school 
committee  member  and  the  school  committee  itself 
for  damages  and  injunctive  relief  for  allegedly 
suspending  the  minor  plaintiff  from  high  school 
on  two  occasions  without  according  him  procedural 
due  process . 
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In  Hostrop  v .  Board  of  Junior  College 
District  No.  515.  discussed  above,  the  court 
held  that  the  board  as  an  entity  could  be  sued. 
Although  the  individual  board  members  in  Hostrop 
were  held  to  be  immune  because  their  actions 
were  taken  in  good  faith,  the  board  itself  was 
held  hable,  and  the  case  was  remanded  for  a 
determination  of  damages .    The  Hostrop  case 
suggests  an  answer  to  an  important  question 
in  suits  based  on  the  Constitution:     Are  board 
members  sued  in  their  official  capacity  (as  distin-  g, 
guished  from  their  individual  or  personal  capacity     ) 
or  boards  or  other  public  corporate  entities  entitled 
to  prove  that  they  acted  in  good  faith  as  individuals 
now  can  under  Wood?    The  result  in  Hostrop 
indicates  that  they  are  not.    The  individual  board 
members  in  that  case  were  held  immune  because 
they  acted  in  good  faith,  but  the  case  was  remanded 
for  the  assessment  of  damages  against  the„board 
itself.    In  Bertot  v.  School  District  No.  1, 
this  question  of  immunity  was  reserved  for  the 
trial  court  to  determine  on  remand. 

Hostrop  and  Bertot  have  substantial  implica- 
tions for  school  board  members.    If  a  board  as 
an  entity  is  not  entitled  to  good-faith  immunity , 
then  a  plaintiff  may  sue  for  constitutional  violations 


entities  are  not  permitted  under  those  statutes — 
e.g. ,  Panzarellav.  Boyle.  406  F.  Supp.  787. 
791   (D.R.I.  1975)    ("[A]  municipality  is  not 
subject  to  suit  under  42  U.S.C.  §   1983  and  its 
jurisdictional  counterpart.  28  U.S.C.  §   1343, 
because  it  is  not  a  'person'  within  the  meaning 
of  §   1983.").  If  §   1343(3)  were  ever  viewed 
as  providing  original  jurisdiction  "  [t]o  redress 
the  deprivation,  under  color  of  any  State  law 
...  of  any  right,  privilege  or  immunity  secured 
by  the  Constitution  .    .    .    . "  apart  from  the  substan- 
tive context  of  §   1983.  then  suits  without  regard 
to  an  amount  in  controversy  would  be  as  appropriate 
for  suits  based  directly  on  the  Constitution  as 
they  now  are  for  actions  based  on  §   1983.    See 
supra  note  5. 

Panzarella  v.  Boyle,  406  F.  Supp. 

1975)  . 

523  F. 2d  569.  577  (7th  Cir.  1975). 

E.g.  .  Thonen  v.  Jenkins,  517  F.2d 
1975)  . 

522  F.2d  1171   (10th  Cir.  1975)  . 

Id.  at  1185. 
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whether  or  not  they  were  matters  of  settled  law 
when  the  injiiry  occurred.    Injured  persons 
whose  cases  do  not  involve  a  violation  of  "settled, 
indisputable  law"  or  of  their  "clearly  established 
constitutional  rights"  may  sue  the  school  board 
for  constitutional  violations  and  possibly  recover 
damages  when  they  could  not  successfully  sue 
individual  school  board  members. 

This  distinction  in  liability  for  damages 
will  have  no  legal  significance  when  the  violation 
resulted  from  malice  or  when  the  defense  of 
good  faith  does  not  otherwise  apply.    But  note 
that  even  in  such  cases  the  distinction  may  still 
have  practical  significance  in  the  plaintiff's 
litigation  strategy,  since  the  political  entity 
will  usually  have  greater  resources  and  hence 
be  a  more  attractive  defendant  than  an  individual. 
The  Fourth  Circuit  has  acknowledged  that  a  suit 
based  on  the  Constitutiong^  appropriate  against 
a  North  Carolina  county.         Such  suits  are  probably 
likely  in  the  future  . 

School  boards  and  other  governmental 
entities  may  wish  to  consider  the  insurance  implica- 
tions of  possible  differences  between  the  personal 
habihty  of  individual  board  members  and  the 
liabilities  of  school  boards  as  entities  that  result 
from  differences  in  the  availability  of  the  immunity 
defense.    Insurance  policies  before  Wood  are 
written  to  protect  boards.     After  Wood,  board 
members  have  been  interested  in  obtaining 
individual  protection  as  well.    The  application 
of  Wood  to  the  issue  of  liability  in  the  cases 
surveyed  suggests  that  the  good-faith  defense 
is  more  than  adequate  for  the  board  members . 
It  is  the  school  board,  not  the  board  member, 
that  is  most  vulnerable  when  the  claim  is  based 
on  the  Constitution,  since  the  board  cannot  defend 
itself  on  the  basis  of  its  good  faith. 


AS  PUBLIC  POLICY,  the  evolution  in  constitutional 
law  permitting  suits  and  judgments  against  the 
school  board  seems  preferable  to  the  prior  federal 
law  {§  1983)  that  forced  plaintiffs  to  sue  the  indivi- 
dual involved  and  held  the  board  out  of  reach. 
The  damage,  if  any,  is  caused  by  the  board  and, 
as  such ,  is  a  cost  of  governing  the  schools  that 
is  properly  borne  by  the  taxpayers .    The  taxpayers 
in  turn  have  a  political  remedy  over  against 
board  members  for  abuses--i.e.  ,  they  can  turn 
them  out  of  office.     To  enforce  the  constitutional 
and  civil  rights  of  others  through  the  mechanism 
of  the  personal  judgment  and  remove  the  costs 
of  mistakes  from  the  entity  seems  inappropriate 
to  the  end  of  compelling  governments  to  obey 
the  law. 


65.        Cox  v.  Stanton,  529  F. 2d  47   (4th 
1975)  . 


RF.CENT  COURT  DECISIONS 


ACCESS  TO  UNIVERSITY  CAMPUS  BY  UNINVITED 
PERSONS  AND  ORGANIZATIONS.    Brubaker  v.  Moelchert, 
405  F.  Supp.  837  (W.D.N. C.  1975). 

Facts:     Members  of  the  United  States  Labor 
Party  and  the  National  Caucus  of  Labor  Committees 
were  prevented  from  assembling,  accosting 
people,  and  distributing  their  newspapers  and 
leaflets  (critical  of  the  Rockefellers  and  the  CIA) 
on  the  campus  of  The  University  of  North  Carolina 
at  Charlotte .    The  distribution  had  resulted  in 
various  confrontations  with  university  officials 
but  no  violence  had  occurred.     The  Labor  Party 
challenged  the  constitutionality  of  the  university's 
policy  that  denied  it  the  right  to  distribute  its 
materials  on  the  campus. 

The  university's  policy  encouraged  "partici- 
pation by  the  community  in  the  university's  programs 
and  activities,  and  welcomed  organizations  to  the 
campus  for  their  meetings  when  their  work  is 
compatible  with  or  supplementary  to  the  educa- 
tional outreach  of  the  University.  "    In  implementing 
this  policy  the  University  distinguished  between 
use  by  students  and  faculty,  their  invited  guests, 
and  charitable  organizations  and  use  by  all  others. 
For  the  latter  to  gain  access  to  university  property 
they  were  required  to  apply  to  a  university  official 
who  had  broad  discretion  to  accept  or  decline  such 
requests.    In  this  case,  because  several  months 
had  elapsed  without  any  decision  by  the  university 
on  their  request  to  assemble  and  distribute  materials! 
on  campus,  the  plaintiffs  filed  suit  in  federal 
district  court  to  enjoin  the  university  from  pro- 
hibiting this  activity. 

Held:     Judge  McMillan  ruled  that  the  uni- 
versity policy  quoted  above  constituted  a  dedica- 
tion of  the  UNC-Charlotte  campus  to  the  exercise 
of  First  Amendment  rights.    Having  dedicated 
the  open  spaces  to  First  Am.endment  use,  the 
university  may  not  restrict  access  to  these  spaces 
only  to  the  peaceful  activities  of  outsiders.    He 
then  ruled  that  the  regulations  violated  the  plain- 
tiffs' constitutional  rights  because  they  failed  to 
provide  a  final  decision  within  a  brief,  specified 
period.     The  regulations  also  were  unconstitutional 
because  they  created  an  arbitrary  distinction  be- 
tween faculty  and  students,  their  invited  guests, 
and  charitable  organizations  on  the  one  hand,  and 
outsiders,  such  as  plaintiffs,  on  the  other:     There 
was  no  evidence  that  outsiders  are  more  likely 
to  disrupt  than  insiders.    Moreover,  the  regulations 
were  "void  for  vagueness"  because  they  gave  the 
responsible  administrative  official  unchecked 
discretion  to  decide  which  uses  of  campus  space 
were  to  be  allowed.    The  court  also  found  the 
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iniversity's  prohibitions  against  advertising 
-ind  littering  unjustified. 

Judge  McMillan  made  clear  that  the  university- 
nay  prohibit  speech  designed  to  incite  imminent 
lawless  action  or  to  regulate  special  instances  in 
which  '"speech  is  .    .    .  interlaced  with  burgeoning 
violence.'"    It  also  may  promulgate  reasonable 
rules  regulating  the  time,  place,  and  manner  of 
:he  exercise  of  First  Amendment  rights.     But  it 
may  not  treat  particular  groups  differently  with 
respect  to  those  rights. 

After  both  parties  made  their  arguments 
to  the  court,  UNCC  revised  its  regulations  and 
submitted  them  to  the  court  for  its  approval. 
The  court  approved  them  because  the  earlier 
constitutional  defects  had  been  eliminated. 
Since  the  proposed  regulations  received  formal 
court  approval,  they  are  worth  summarizing. 
First,  they  provided  uniform  procedures  and 
standards  for  persons  wanting  to  solicit  funds. 
The  regulations  also  allow  distribution  of  non- 
commercial hterature  in  open  areas  without  prior 
approval  and  allow  assemblies,  whether  or  not 
university-affiliated,  at  two  public  places  on 
campus.     A  group  that  wishes  to  hold  an  assembly 
anywhere  else  on  campus  must  request  permission 
to  do  so  at  least  48  hours  before  the  meeting;   it 
may  assume  approval  if  it  has  received  no  answer 
within  36  hours.    Finally,  the  new  regulations 
provide  a  right  of  appeal  to  the  chancellor,  who 
must  render  a  decision  at  least  six  hours  before 
the  scheduled  event. 


CORPORAL  PUNISHMENT  STATUTE  UPHELD.    Sims  v. 
Wain,  536  F.2d  686  (6th  Cir.  1976). 

Facts.    A  junior  high  school  student  in 
Ohio  sought  a  declaratory  judgment  that  the  Ohio 
corporate  punishment  statute  was  unconstitu- 
tional because  it  (1)   violates  the  Eighth  Amend- 
ment's prohibition  against  cruel  and  unusual 
punishment;    (2)   abridges  parents'  First  and 
Fourteenth  Amendment  rights  to  bring  up  their 
children;   and  (3)  fails  to  provide  any  procedural 
due  process  guarantees  before  the  corporal 
punishment  is  imposed.     The  plaintiff  also  claimed 
that  black  students  received  corporal  punishment 
proportionately  more  often  than  white  students 
in  violation  of  the  Fourteenth  Amendment's  Equal 
Protection  Clause. 

Held:     All  of  the  plaintiff's  arguments  were 
rejected,  and  the  Ohio  statute  authorizing  "reason- 
able" corporal  punishment  was  found  to  be  con- 
stitutional. 


In  rejecting  the  cruel  and  unusual  punish- 
ment argument,  the  Sixth  Circuit  Court  of  Appeals 
cited  several  recent  cases ,  including  Ingraham 


V.  Wright,  525  F. 2d  909  (5th  Cir.   1976)    (en  banc)  . 
cert,  granted,  96  S.  Ct.  2200   (1976)  .    It  rejected 
the  first  Fourteenth  Amendment  argument  (corporal 
punishment  interferes  with  parental  rights  to  rear 
children)  citing  Baker  v.  Owen.  395  F.  Supp.  294 
(M.D.N.C.   1975),  aff'd  mem.  ,  423  U.S.  907 
(1975)  .    The  court  refused  to  consider  the  second 
Fourteenth  Amendment  argument  that  some  pro- 
cedure must  be  followed  before  corporal  punish- 
ment is  imposed  because  the  student  was  not 
actually  subjected  to  corporal  punishment.    It 
said,  however,  that  corporal  punishment  is  a 
less  severe  form  of  punishment  than  a  short- 
term  suspension.    Thus,  this  court  was  suggesting 
that  the  Supreme  Court's  recent  extension  of 
procedural  due  process  to  short-term  suspension 
in  Goss  v.  Lopez,  419  U.S.  565  (1975)  ,  is  not  a 
basis  for  concluding  that  procedural  due  process 
must  be  extended  to  the  lesser  punishment  of 
corporal  punishment. 


NONREAPPOINTMENT  OF  NONTENURED  TEACHER 
UPHELD.    Kilcoyne  v.  Morgan,  405  F.  Supp.  828  (E.D.N.C. 
1975). 

Facts:     Plaintiff  Kilcoyne  was  employed  as 
an  associate  professor  at  East  Carolina  University. 
The  probationary  period  for  associate  professors 
is  three  years .    At  the  beginning  of  his  third 
probationary  year,  Kilcoyne  was  notified  that  he 
would  be  employed  for  a  fourth  year,  but  the 
notice  of  re-employment  specifically  stated  that 
this  re-employment  did  not  constitute  a  conferral 
of  tenure  on  him.    Before  the  end  of  the  third 
year,  however,  Kilcoyne  was  told  that  his  con- 
tract would  not  be  renewed  at  the  end  of  the 
fourth  year. 

Kilcoyne  argued  that  the  notice  of  re-employ- 
ment for  a  fourth  year  automatically  granted  him 
tenure  and  therefore  he  can  be  discharged  only 
for  cause .    The  university  maintained  that 
Kilcoyne  does  not  have  tenure  and  thus  has  no 
property  right  to  continued  employment.    Con- 
sequently, the  university  argued,  it  need  not  give 
him  reasons  or  a  hearing  on  his  nonreappoint- 
ment.    Kilcoyne  then  sued  in  federal  district 
court  seeking  reinstatement  and  damages  for 
injuries  to  his  professional  reputation.    Both 
parties  moved  for  summary  judgment. 

Decision:     The  court  accepted  the  university's 
position  and  granted  its  motion  for  summary  judg- 
ment.   The  court,  having  found  that  the  plaintiff 
had  no  constitutionally  protected  property  right 
to  continued  employment,  also  noted  that  even 
".    .    .  subtle  reasons  for  nonretention ,  which  have 
only  minimal  factual  support  .    .    .  ,"  were  suf- 
fi^cient  to  support  the  nonreappointment . 
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COMPUTING  DAMAGES  FOR  UNLAWFUL  NONRENEWAL 
OF  TEACHER  CONTRACTS.    Head  v.  Haywood  County 
Board  ol  Education,  Civil  No.  A-C-75-69  (W.D.N. C. 
July  15,  1976). 

Facts:     Two  teachers  sued  the  Haywood 
County  school  board  alleging  that  the  board's 
decision  not  to  renew  their  contracts  was  uncon- 
stitutional, arbitrary,  capricious,  or  based  upon 
personal  or  political  reasons.     The  jury  found 
for  the  teachers,  awarding  damages  of  $2,500. 
The  school  board  moved  to  have  the  verdict  set 
aside  or  to  have  a  new  trial  on  the  basis  that  the 
evidence  did  not  support  the  jury's  finding. 
The  teachers  also  filed  a  motion  asking  for  rein- 
statement and  back  pay  in  addition  to  the  damages 
awarded. 

Held:     The  federal  district  court  affirmed 
the  jury  verdict  but  denied  the  teachers'  request 
for  reinstatement  and  back  wages. 

The  court  first  rejected  the  school  board's 
requests.    It  found  that  there  was  conflicting 
evidence  and  thus  it  became  the  jury's  job  to 
weigh  the  evidence  and  determine  the  outcome. 
The  court  also  found  that  appropriate  damages 
to  be  awarded  a  teacher  for  wrongful  termina- 
tion  (nonreappointment)  is  the  difference  between 
the  amount  that  he  would  have  earned  under  the 
contract  less  whatever  he  earned  under  other 
employment.    In  addition  the  damages  should 
include  the  present  cash  value  of  losses  that 
may  arise  from  the  damaging  effect  of  the  non- 
renewal on  future  employment. 

The  court  found  that  the  $2,500  in  damages 
the  jury  had  awarded  had  been  computed  on  the 
proper  basis.     (Little  if  any  back  wages  were 
awarded  because  the  jury  apparently  found  that 
the  plaintiffs  had  not  properly  fulfilled  their  duty 
to  mitigate.    It  also  had  awarded  little  for  injury 
to  future  employment  because  it  found  the  "taint" 
of  the  nonrenewal  not  as  pervasive  as  the  teachers 
had  contended.)     Thus  there  was  no  basis  to 
change  the  award.     The  court  said  that  the  damages 
requested  by  the  teachers  in  addition  to  what  was 
already  awarded  (back  wages  and  reinstatement) 
would  constitute  "double  recovery"  and  thereby 
unjustly  enrich  the  teachers. 

CHANGE  OF  VENUE  IN  SCHOOL  BUDGET  DISPUTE. 

Kinston  City  Board  of  Education  v.  Board  ol  Commissioners 
ol  Lenoir  County,  29  N.C.  App.  554  (1976). 

Facts:     The  Lenoir  County  Board  of  Commis- 
sioners deleted  $400,000  requested  by  the  Kinston 
City  School  Board  from  its  1975-76  capital  outlay 
budget.    The  school  board,  seeking  to  have  the 
funds  restored,  invoked  the  special  dispute  pro- 
cedure of  G.S.  115-87  and -88  (recodified  as  G.S  . 
115-100.11)  .    When  the  superior  court  clerk 
refused  to  direct  a  budget  change,  the  school 
board  appealed  to  the  superior  court,  asking  for 


a  jury  trial.    The  school  board  then  moved  for 
a  special  venire  of  jurors  on  the  basis  that  it 
would  be  difficult  to  get  a  fair  and  impartial  jury 
in  Lenoir  County.     The  motion  was  granted,  and 
a  jury  was  summoned  from  Wayne  County.    When 
the  case  was  tried  the  jury  awarded  the  school 
board  the  $400,000  that  had  been  deleted  from 
its  proposed  budget.    The  board  of  commissioners 
appealed. 

Issue:  May  a  jury  from  one  county  determine 
the  amount  of  school  funding  necessary  for  another 
county?    Yes. 

Held:     Trial  verdict  affirmed.     A  trial  court 
judge  is  authorized  by  G.S.  9-12  to  summon  a  jury 
from  another  county  when  he  considers  it  necessary 
to  provide  a  fair  trial.    The  judge's  authority  was 
properly  exercised  in  this  case.     The  court  rejected 
the  defendants'  argument  that  it  is  an  unconstitu- 
tional delegation  of  the  power  to  tax  for  a  jury  from 
one  county  to  determine  the  amount  of  school  funding 
for  another  county. 


OPEN  MEETINGS  STATUTE  FORBIDS  GENERAL  CLOSING 
OF  LAW  SCHOOL  FACULTY  MEETINGS.    Student  Bar 
Association  Board  ol  Governors  v.  Byrd,  File  No.  76-CVS- 
189  (Orange  County  Super.  Ct.,  June  4,  1976). 

Facts:     After  being  denied  admission  to  a 
general  law  school  faculty  meeting,  plaintiffs 
(all  members  of  the  Student  Bar  Association)  fi 

sued  the  dean  of  The  University  of  North  Carolina       | 
Law  School  and  other  university  officials  to  pro-  ' 

hibit  the  law  school  from  closing  its  meetings  to 
the  public. 

Held:     The  court  granted  plaintiffs'  motion 
for  a  preliminary  injunction  and  held  that  law 
school  faculty  meetings  were  covered  by  North 
Carolina's  Open  Meetings  Law   (G.S.   143-318.8 
through  -318.  3)  .     The  court  ruled  that  the  statute 
"applies  to  any  body  which  is  a  subsidiary  or 
component  part  of  governing  or  governmental 
bodies  which  .    .    .  conduct  hearings  or  deliberate 
in  the  public  interest."    Finding  the  law  school 
faculty  to  be  such  a  body,  the  court  directed 
the  dean  to  post  notice  in  the  law  school  at  least 
six  hours  before  every  meeting  of  the  general 
faculty  or  its  committees  and  subcommittees. 
This  ruling  does  not  prevent  administrative 
bodies  from  voting  to  meet  in  a  closed  executive 
session  to  consider  issues,  such  as  disciplinary 
cases,  that  are  statutorily  exempted  from  the 
open  meetings  requirement.    State  courts  in  Ten- 
nessee and  Washington  also  have  recently  found 
that  law  school  faculties  are  governing  bodies 
under  open  meetings  statutes,  and  therefore  must 
open  up  their  meetings  to  the  public.     [See  Fain 
V.  Faculty  of  the  College  of  Law  of  the  University 
of  Tennessee  TChancery  Court,  March  31,   1976)  ,       Jv, 
and  Cathcart  v.  Anderson.  85  Wash.   2d  102,   530        % 
P. 2d  313  (1975)].  P 


